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UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

_____________________________________
)

RHYTHM HOLDING LIMITED, ) Opposition No. 91-217589
)

Opposer, )
) In the Matter of:

v. )
) Application No. 86/050,581

J & N SALES, LLC, )
) Mark: RHYTHM IN BLUES 

Applicant. )
_____________________________________ ) Attorney  Ref. 256.612

APPLICANT’S REQUEST FOR CLARIFICATION OF BOARD ORDER

Applicant J & N Sales, LLC hereby requests that the Board clarify its order of January

12, 2016 (Paper No. 29).  In that order, the Board suspended this proceeding pending

disposition of applicant’s motion to compel disclosures from opposer (Paper No. 28).

Applicant’s motion to compel was filed on January 8, 2016, the last day of the discovery

period in this proceeding, and was served by first class mail.  On that same day, applicant

served upon opposer, by mail, “Applicant’s Requests for Admission” and Applicant’s Second

Set of Requests for Production of Documents and Things,” copies of which are submitted

herewith.

The Board’s January 12 order states that “[n]either the filing of the motion to compel nor

this suspension order tolls the time for parties to respond to any outstanding discovery requests

which had been served prior to the filing of the motion to compel. . . .”

Since applicant’s above-identified discovery demands were served on the same day as

the filing of applicant’s motion to compel, applicant believes that clarification of the Board’s

order with respect to the due date for opposer’s responses would be helpful to the parties.

Recently, the Board (Paper No. 20, October 10, 2015) adopted opposer’s view in this

proceeding that, insofar as the Board in 3PMC, LLC v. Huggins, 115 USPQ2d 1488, 1489



(TTAB 2015) held that two papers filed with the TTAB on the same day were considered to be

filed “at the same instant” because “a day is an indivisible period of time for purposes of the

situation presented here” (Paper No. 17), opposer’s discovery demands, served the same day

as the motion that resulted in that previous suspension (Paper No. 16 ), that opposer’s1

discovery demands were not served after the filing of the motion for reconsideration and,

therefore, that applicant’s responses to opposer’s discovery had not been tolled by the

suspension order.  2

In sum, pursuant to the law of the case established by the Board’s October 10, 2015

order (Paper No. 20), it is respectfully submitted that the time for opposer to respond to

applicant’s January 8, 2016 discovery demands has not been tolled and that the Board clarify

its January 12, 2016 order consistent therewith. 

 

Respectfully submitted,

New York, New York /jpower/                              
January 19, 2016 James A. Power Jr

POWER DEL VALLE LLP
233 West 72 Street
New York, New York 10023
212-877-0100
jp@powerdel.com
Attorneys for Applicant

  “Neither the filing of the request for reconsideration nor this suspension order tolls the1

time for parties to respond to any outstanding discovery requests which had been served prior
to the filing of the request for reconsideration.”

  While the Board, in its October 10, 2015 clarification order, expressed an intent to2

amend its prior October 2, 2015 suspension order to conform to opposer’s request, it cannot be
derived from the clarification order how the prior order might have been amended.  In any
event, the result was that discovery served on the same day that a motion resulting in
suspension of this proceeding was filed is not tolled by a suspension directive as the Board
issued on January 12.  Further, because the Board’s October 10 decision and rationale were
adopted from opposer’s request for clarification, there can be no surprise to opposer that its
time for responding to applicant’s outstanding discovery has not been tolled.  Opposer should
be granted no further extension beyond the time permitted by the rules.
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Certificate of Service

I hereby certify that, on January 19, 2016, a copy of the foregoing Request for

Clarification was served upon opposer’s counsel of record by first class mail, postage prepaid,

in an envelope addressed to:

John L. Welch, Esq.
Wolf Greenfield & Sacks. P.C.
600 Atlantic Ave.
Boston, MA 02210-2211

/jpower/                             
James A. Power Jr
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